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discretion? and it seems that it did. it also been based on the apparent in- 

Upon the whole then, the decision of tention to grant a broader discretion to 

the principal ease appears to be correct, be exercised by the legislature, and one 

though, as it seems to the writer, it not reviewable by the courts, 
would have been more satisfactory, had Marshall D. Ewell. 



Supreme Court of Indiana. 
THE PENNSYLVANIA RAILROAD COMPANY v. SINCLAIR, Adh. 

In an action by the administrator of a decedent, against a railroad company, to 
recover for the alleged negligent killing of said decedent, by the servants of the 
defendant, while running a locomotive and train of cars across a public street 
in a populous part of the city, the complaint alleged, that, when the dece- 
dent was run over and killed, the defendant was running such locomotive and 
train " at a recklessly and grossly negligent and dangerous rate of speed, to wit, 
at the rate of forty miles per hour," in violation of an ordinance of such city, 
limiting the rate of speed to six miles per hour. Held, it being admitted that the 
decedent was guilty of contributory negligence in stepping upon the track in front 
of the engine, that evidence that the defendant had wilfully committed the injury 
is not admissible under the complaint. 

Where an intent, either actual or constructive, to commit an injury exists at the 
time of its commission, such injury ceases to be a merely negligent act, and 
becomes one of violence or aggression. 

Contributory negligence is a complete defence to an action for damages for a 
merely negligent injury. It is only when the injury sued for is alleged, in terms 
or substance, to have been wilfully committed, that contributory negligence ceases 
to be a defence. 

This was an action by Thomas Sinclair, administrator of John 
Sinclair, against the Pennsylvania Company, for damages for kill- 
ing the said John Sinclair. 

The complaint was in two paragraphs. 

The first stated, in substance, that, on October 29th 1873, the 
defendant was running a train of cars over the track of the Pitts- 
burgh, Fort Wayne and Chicago Railway Company, where said 
track crosses Fairfield avenue, a public street in the city of Fort 
Wayne ; that said street was in a populous part of said city, and 
was used by persons on foot and otherwise ; that, on that day, 
while the said John Sinclair was passing along and upon said 
street and over said track, with due caution on his part, the defend- 
ant, by its servants and agents, so carelessly ran and operated said 
locomotive and train of cars, that the same were run upon and over 
the said John Sinclair, thereby causing his death. 

The second paragraph set out again the same facts substantially, 
but averred that the defendant was running said locomotive and 
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train of cars " at a recklessly and grossly negligent and dangerous 
rate of speed, to wit, at the rate of forty miles an hour," when the 
said John Sinclair was run over and killed ; that, by an ordinance 
of said city, no train of cars was allowed to be run through that 
city at a greater rate of speed than six miles an hour ; that, by 
the same ordinance, it was provided that a watchman should be 
kept at the said crossing of said railway and said avenue, to pro- 
tect persons passing along said avenue and over said railway track 
from danger that might result from passing trains ; that the de- 
fendant had notice of the passage of said ordinance, but had failed 
to comply with the same. 

A demurrer to each paragraph of the complaint was overruled, 
and the defendant answered in general denial. 

The jury returned a verdict in favor of the plaintiff, assessing 
his damages at one thousand dollars, and judgment followed upon 
the verdict. 

J. Brachenridge, A. Zollars and F. T. Zollars, for appellant. 

B. 8. Bobertson and L. M. Ninde, for appellee. 

The opinion of the court was delivered by 

Niblack, J. — No question is made in the argument here as to 
the sufficiency of the complaint. We, therefore, assume that the 
demurrer to it was correctlv overruled. 

All the questions which we are required to consider are such 
as have arisen out of the causes assigned for a new trial by the 
defendant after the verdict, and relate principally and almost exclu- 
sively to the sufficiency of the evidence to sustain the verdict. * * * 
(The learned judge here reviewed the evidence.) 

We think the evident inference from the evidence is, that the 
decedent did not exercise due care in attempting to cross the rail- 
way track, as he did when he went upon it, and that he therefore 
negligently contributed to the injury which resulted in his death. 
It is not insisted by the appellee, that the evidence justifies us in 
concluding that the decedent was without fault on his part. The 
Terre Haute, #c, Bailroad Go. v. Graham, 46 Ind. 239 ; The St. 
Louis, £c, Bailway Co. v. Mathias, 50 Ind. 65. 

We need not, for that reason, further and more particularly refer 
to the evidence tending to establish the want of ordinary prudence 
and care on the part of the decedent. Waiving all discussion as to 
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whether or not the decedent was guilty of contributory negligence, 
the appellee contends, that it was shown upon the trial by at least 
a fair preponderance of the evidence, that, when the train struck 
the decedent, it was running at a rate of speed which, under the 
circumstances, amounted to such gross negligence and to such a 
wilful disregard of the public safety, and even human life itself, as 
to authorize a recovery by the appellee, under the second paragraph 
of the complaint, notwithstanding there may have been contribu- 
tory negligence on the part of the deceased. 

Those portions of the evidence which tended to show that, at the 
time of the accident, the train was running at a high and dangerous 
rate of speed, and that the decedent was struck with great force, are 
brought specially to our attention as sustaining that view of the 
evidence,- but the conclusion at which Ave have arrived concerning the 
nature of the averments in the second paragraph of the complaint 
renders it unnecessary that we shall review that branch of the 
evidence. 

There is a manifest want of uniformity in the authorities, in their 
attempts to define the precise circumstances under which a plaintiff 
may recover for an injury, when it is shown that he, by his negli- 
gence, contributed to the injury for which he sues, and it is to be 
regretted that this want of uniformity pervades some of the cases 
heretofore decided by this court, but we think many of the appa- 
rent differences which have arisen on this subject result more from 
an inapt use of words and phrases than from any difference in the 
ideas intended to be expressed. There has been of late a very strong 
tendency of judicial opinion, adverse to the distinction between gross 
negligence, and ordinary negligence in the sense in which those terms 
are used in the class of cases to which we have above referred, and with 
that tendency the doctrine has been gaining ground in this, and at 
least some of the other states, that something more than mere neg- 
ligence, however gross, must be shown, to enable a party to recover 
for an injury, when he has been guilty of contributory negligence; 
that, in such a case, something more aggressive than mere negli- 
gence must be alleged and proved. Strictly speaking, negligence 
is a non-feasance, not a malfeasance. It is an act of omission 
rather than, commission. In its secondary meaning, it may be said 
to include every omission to perform a duty imposed by law for the 
avoidance of injury to a person and property. Where an intention 
to commit the injury exists, whether that intention be actual or con- 
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structive only, the wrongful act ceases to be a merely negligent 
injury, and becomes one of violence or aggression. Shearman & 
Redfield's Negligence, sect. 2; Wharton's Negligence, sect. 22, et 
seq. ; The Ohio, gc, Railway Co. v. Selly, 47 Ind. 471 ; Railroad 
Co. v. Lochwood, 17 Wall. 357. 

When, therefore, the injury complained of is a negligent one 
merely, contributory negligence is a good defence to the action. 
It is only when the injury sued for is alleged, either in terms or in 
substance, to have been wilfully or purposely committed, that con- 
tributory negligence ceases to be a defence. By contributory neg- 
ligence in this connection, we, of course, mean such negligence as 
has materially or substantially contributed to bring about the injury 
set up in the complaint. As a matter of evidence, proof that the 
misconduct of the defendant was such as to evince an utter disre- 
gard of consequences, so as to imply a _ willingness to inflict the 
injury complained of, may tend to establish wilfulness on the part 
of the defendant ; but, to authorize a recovery on such evidence, 
there must be suitable allegations in the complaint to which it is 
applicable. The case of The Cincinnati and Martinsville Rail- 
road Co. v. Eaton, 53 Ind. 307, fully sustains the views we have 
enunciated in this opinion. 

Tested by the rules above laid down, we have come to the con- 
clusion that the second paragraph of the complaint in this case did 
not do more than charge a negligent killing of the decedent, and, 
hence, that its allegations were not sufficient to justify a recovery 
ove'r proof of contributory negligence on the part of the deceased. 

We are aware that there is a line of decisions establishing what is 
known as the English doctrine, to the effect that, the plaintiff may 
recover, notwithstanding his own negligence exposed him to the risk 
of injury, if the defendant, after becoming aware of the plaintiff's 
danger, could, by the exercise of ordinary care and diligence, have 
avoided injuring him : Radley v. Directors of L. $ N. W. Rail- 
way Co. y Law Rep. 1 App. Cas. 754-; Shearman & Redfield's 
Negligence, sect. 36 ; Wharton's Negligence, sect. 388. But we 
do not feel justified in disturbing what has been long accepted in 
this state as the better doctrine, after much discussion and con- 
sideration. 

For the error of the court, in overruling the appellant's motion 
for a new trial, the judgment must be reversed, and the cause 
remanded, with instructions to grant a new trial and for further 
proceedings. 



